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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

Defendant and Appellant.

)
PEOPLE OF THE STATE OF CALIFORNIA, )
Plaintiff and Respondent, )
)
Vs. ) S058025
) San Bernardino Sup. Ct.
RICHARD DON FOSTER, ) No. VCR5976
)
)

NO WAIVER OR ABANDONMENT OF ASSIGNMENTS OF ERROR
RAISED IN APPELLANT’S OPENING BRIEF, GENERALLY

This reply brief is intended to supplement appellant’s opening brief and to
reply to contentions or assertions raised in the respondent’s brief where reply is
deemed to be helpful or necessary to the Court’s consideration of the issue or issues
raised. Appellant addresses specific contentions made by respondent but does not
necessarily reply to arguments that are adequately addressed in the opening brief.
However, appellant continues to assert all assignments of error and arguments
made in his opening brief and does not intend to concede, waive, or abandon any
issue, argument, or assignment of error raised in the opening brief. (People v. Hill
(1992) 3 Cal.4th 959, 995, fn. 3.)

The arguments in this reply brief are numbered in accord with the

assignments of error raised in appellant’s opening brief.



A. Guilt Phase Issues and Assignments of Error
I
THE COURT ERRED BY FAILING TO CONDUCT MEANINGFUL
GENERAL VOIR DIRE OF THE SITTING AND ALTERNATE JURORS,
THEREBY VIOLATING CODE OF CIVIL PROCEDURE § 223 AND
APPELLANT’S RIGHTS TO A FAIR TRIAL, A FAIR AND IMPARTIAL
JURY, DUE PROCESS OF LAW, AND TO RELIABLE GUILT AND
PENALTY DETERMINATIONS AS GUARANTEED BY THE FIFTH,

SIXTH, EIGHTH, AND FOURTEENTH AMENDMENTS TO THE
UNITED STATES CONSTITUTION

As discussed in appellant’s opening brief (see AOB 45-62), all prospective
jurors were required to fill out a questionnaire. After an initial screening process
that eliminated prospective jurors for hardship or other reasons, the trial court
conducted death qualification voir dire of each prospective juror individually and
out of the presence of other prospective jurors (see People v. Hovey (1980) 28
Cal.3d 1, 80).!

After the inadequate death qualification of prospective jurors, the trial court
conducted general voir dire as part of the final jury selection process. The trial
court’s oversight and conduct of general voir dire -- at most but a minute or two of
superficial questioning by counsel of each prospective juror -- was also deficient
and defective. Clearly manifest areas of juror potential bias and prejudice as

revealed in questionnaire responses -- unexplored during death qualification --

'/ As separately demonstrated in Argument XVI, infra, the death qualification of
prospective jurors was constitutionally inadequate, deficient, and defective as to
penalty in violation of appellant’s rights guaranteed by the Fifth, Sixth, Eighth,
and Fourteenth Amendments to the United States Constitution.



went unaddressed during general voir dire. As with the death qualification, the
record strikingly reveals that the trial court utterly failed to ask during general voir
dire any questions of the prospective jurors who were ultimately seated, even
where the questionnaire responses revealed potential bias and prejudice.

Respondent argues that the general voir dire conducted by the trial court of
prospective jurors was proper (RB 29) and that the jury questionnaire was
sufficient “in and of itself” to determine whether prospective jurors were biased.
(RB 30.)

Contrary to respondent’s assertions, the procedure followed by the trial
court was grossly deficient. The questionnaire alone was insufficient to ferret out
juror bias or serve as the basis for seating an impartial jury in this case. (See
Mu’Min v. Virginia (1991) 500 U.S. 415, 424; Morgan v. Illinois (1992) 504 U.S.
719, 729) Respondent fundamentally overlooks that the trial court was obligated
both by statute and constitutional principles to conduct meaningful voir dire.
(Morgan v. Illinois, supra, 504 U.S. at p. 729; Code Civ. Proc. § 223.) The state
was obligated to impanel an impartial jury in this case. (Ristaino v. Ross (1976)
424 U.S. 589, 594-595.)

This Court has previously held that questionnaire responses alone, “without
the benefit of the trial court’s explanation of the governing legal principles,” do
not provide an adequate basis for a juror’s excusal for cause. (See People v. Heard
(2003) 31 Cal.4th 946, 964.)

In People v. Stewart (2004) 33 Cal.4th 425, this Court reversed a capital



conviction for Witherspoon-Witt error because the trial court excused “five
prospective jurors for cause based solely upon their checked responses and written
answers on a jury questionnaire.” (/d. at p. 441.) This Court correctly concluded
in Stewart that the requisite determination could not be made solely on the basis of
the juror questionnaires, explaining that “[bJefore granting a challenge for cause
concerning a prospective juror, a trial court must have sufficient information
regarding the prospective juror’s state of mind to permit a reliable determination
as to whether the juror’s views would ‘prevent or substantially impair’ the
performance of his or her duties ... .” (People v. Stewart, supra, 33 Cal.4th at p.
445, quoting from Wainwright v. Witt (1985) 469 U.S. 412, 424, and from People
v. Ochoa (2001) 26 Cal.4th 398, 431.)

By virtue of Code of Civil Procedure section 223, the trial court had the
responsibility for questioning prospective jurors. (People v. Box (2000) 23 Cal.4th
1153, 1178-1179; see also People v. Wilborn (1999) 70 Cal.App.4th 339, 347.) At
the very least, the voir dire procedure contemplated by section 223 entails minimal
questioning and voir dire to produce some basis for a reasonable determination of
the qualifications of prospective jurors. (See People v. Boulerice (1992) 5
Cal.App.4th 463, 477.)

As discussed in detail in appellant’s opening brief (AOB 47-62), the
questionnaire answers of sitting jurors in this case manifested “an impermissible

»

threat to the fair trial guaranteed by due process.” Based on the questionnaire

responses alone, the trial court did not have enough information about the



prospective jurors to determine their fitness to serve or to evaluate challenges for
cause. The court was obligated to uncover or elicit the existence of bias,
impartiality, or prejudice, yet the trial court utterly failed to conduct even the most
rudimentary inquiry of prospective jurors. The trial court’s abdication of its
responsibilities in this regard cannot constitute a valid exercise of discretion, and
its decisions concerning voir dire and the qualifications of jurors to serve are not
entitled to deference on appeal. By any measure or standard of prejudice, the trial
court’s conduct of voir dire was inadequate and compels the conclusion that the
resulting trial was fundamentally unfair to appellant. (People v. Holt (1997) 15
Cal.4th 619, 661.)

Respondent asserts that appellant has waived his claim, presumably by
failing to object. (RB 29.) Respondent does not further elaborate or cite any
authority in support of this assertion. Appellant’s argument focuses both on the
statutory and constitutional inadequacy of the voir dire conducted by the trial
court, not simply on the actions of defense counsel. Respondent ignores that a
trial court’s discretion in the conduct of voir dire is subject to essential demands of
fairness. (Wolfe v. Brigano (6th Cir. 2000) 232 F.3d 499, 504 [Wellford, J.,
concurring) (quoting United States v. Nell (5th Cir, 1976) 526 F.2d 1223, 1229.)
The duty to examine prospective jurors and to select a fair and impartial jury is
imposed on the court. (People v. Mattson (1990) 50 Cal.3d 826, 845.) At stake is
appellant’s fundamental, non-waivable right to an impartial jury guaranteed by the

Sixth Amendment to the United States Constitution. (See Hughes v. United States



(6th Cir. 2001) 258 F.3d 453, 463 [counsel cannot waive defendant’s basic Sixth
Amendment right to trial by impartial jury].)

The jury questionnaire used in this case was designed to discover potential
or possible bias, impartiality, or prejudice relevant to a challenge for cause or
affecting the qualifications of the prospective jurors this case. The voir dire
process by its very nature contemplated that the jury questionnaire used in this
case initially would probe the backgrounds and attitudes of prospective jurors to
be followed with follow-up questions by the trial court and counsel for both sides.

Here, however, the questionnaires revealed both potential prejudice and
emotional bias against appellant. Yet, without exception, none of the questionnaire
responses by any of the prospective jurors indicating potential or possible bias,
impartiality, or prejudice relevant to challenges for cause was followed-up by the
court with probing questions. Although the trial court certainly had great
discretion and wide latitude in respect to the course and conduct of questioning
prospective jurors to test their responses and possible bias or impartiality as
reflected in the juror questionnaires (People v. Robinson (2005) 37 Cal.4th 592,
617), the total absence of trial court participation cannot be excused or justified
simply on grounds of judicial efficiency. (/d. at p. 168.) Rather, the trial court
ignored the questionnaires, ignored the answers, ignored potential bias or areas of
potential impartiality, and failed to undertake any inquiry of any of the prospective

jurors who were ultimately selected as sitting or alternate jurors.



Respondent further asserts that since both the prosecutor and defense
counsel conducted some follow-up questioning -- which the court heard -- the
court’s conduct of general voir dire was therefore not inadequate. (RB 31.)
Respondent misses the point. The trial court did nothing during general voir dire,
not asking even a single question of prospective jurors, despite areas of bias or
prejudice revealed in the jury questionnaires. Since the trial court supervised the
voir dire process and was otherwise given great discretion and latitude in the
selection of jurors, the focus must be on the role of the trial court. Here, the trial
court “failed to conduct the most rudimentary inquiry of the potential jurors” as to
areas of bias and prejudice revealed in the questionnaires. (Hughes v. United
States, supra, 258 F.3d at pp. 458-459.) Thus, the trial court’s lack of
participation in the voir dire process rendered the proceedings unfair to appellant
and constitutionally infirm.

Citing People v. Holt, supra, 15 Cal.4th at p. 705; People v. Freeman
(1994) 8 Cal.4th 450, 487; and People v. Fauber (1992) 2 Cal.4th 792, 846, fn. 17,
respondent offers that “mere speculation that additional questioning might have
disclosed a ground for challenge is insufficient to warrant relief.” First, these
three cases can be distinguished since they involve ineffective assistance of
counsel, not the trial court’s conduct of general voir dire.

In People v. Holt, supra, 15 Cal.4th 619, the defendant asserted
ineffectiveness of trial counsel in part on grounds that counsel failed to adequately

inquire into the racial views of potential jurors during voir dire, failed to



rehabilitate potential jurors who had expressed reservations about the death
penalty, and failed to elicit crucial information from another potential juror that
later led to her excusal, and performed in an manner that was tantamount to
abandoning the duty to ensure a bias-free jury. (/d. at p. 704.) Because it was not
possible to assess many of the defendant’s claims on an appellate record which did
not reflect the reasons for the actions which the defendant claimed fell below
constitutional standards of competence, the court held that claims of ineffective
counsel based on that conduct must be presented by petition for writ of habeas
corpus. The court also held that the defendant also failed to establish prejudice
with regard to his claims. The instances of allegedly inadequate voir dire were not
shown, for example, to have resulted in the seating of a trial juror harboring racial
prejudice. (/d. at pp. 704-705.)

In People v. Fauber, supra, 2 Cal.4th 792, 846, the defendant complained
that prosecutorial misconduct prevented defense counsel from conducting
appropriate voir dire and suggested that trial counsel’s failure to conduct voir dire
was ineffective assistance of counsel.

In People v. Freeman, supra, 8 Cal.4th 450, the defendant also claimed his
trial attorneys were ineffective in their voir dire of prospective jurors.
Specifically, the defendant claimed the defense voir dire examination of all
prospective jurors on the death penalty and capital punishment issues was
superficial and lacking in perception. He also claimed his attorneys were

ineffective in exercising only 15 of 26 joint defense peremptory challenges and



one of the individual challenges. (/d. at p. 486.) The Court rejected the
defendant’s ineffectiveness claim on the ground that he failed to demonstrate that
the manner in which his attorneys conducted death qualification resulted from
other than an informed strategic decision. The Court also concluded that nothing
in the record suggested the actual jury was biased or that it was reasonably
probable a different jury would have been more favorably disposed toward the
defendant. (/d. at p. 487.)

In addition, respondent posits an erroneous standard of error. (RB 36.)
Respondent offers that appellant cannot demonstrate that he suffered prejudice.
According to respondent, appellant’s claim must therefore be denied. (RB 36.)

The Sixth and Fourteenth Amendments to the United States Constitution
require jury impartiality at the guilt phase of trial. (People v. Earp (1999) 20
Cal.4th 826, 853; People v. Williams (1997) 16 Cal.4th 635, 666.) The California
Constitution contains an identical guarantee. (Cal. Const., art. I, § 16; People v.
Williams, supra, 16 Cal.4th at p. 666; see People v. Johnson (1992) 3 Cal.4th
1183, 1210-1211; People v. Gordon (1990) 50 Cal.3d 1223, 1248, fn. 4.) Under
both the United States and California Constitutions, a sentencing jury in a capital
case must be impartial. (People v. Williams, supra, 16 Cal.4th 635, 666-667; see
also Morgan v. Illinois, supra, 504 U.S. at pp. 726-728.) In People v. Holt, supra,
15 Cal.4th at p. 661, the Court ruled that constitutionally inadequate voir dire was
prejudicial per se and that the Chapman v. California (1967) 386 U.S. 18, 24,

standard of error did not apply. In People v. Cash (2002) 28 Cal.4th 703, the



Court held that a defendant is entitled to reversal where a biased juror served on
his or her jury. (See also People v. Cunningham (2001) 25 Cal.4th 926, 975;
People v. Avena (1996) 13 Cal.4th 394, 413.)

Even if the trial court’s failure to conduct meaningful voir dire is not
prejudicial per se, the error must still be deemed prejudicial under the alternatively
applicable Chapman v. California, supra, standard of review. That prospective
jurors all “assured the court and the parties that they could in fact be impartial”
does not mean, as respondent asserts (RB 35), that the jurors were free from bias
or relieve the court from it duty appropriately to question prospective jurors. Such
assurances are not conclusive (People v. Jennings (1991) 53 Cal.3d 334, 361) and
may be disregarded as self-serving (DeLisle v. Rivers (6th Cir. 1998) 161 F.3d
370, 384).

Here, for the reasons discussed in the opening brief (AOB 47-62) and
below, virtually every seated juror expressed strong bias or prejudice, or
manifested potential bias or prejudice in such a way as to demand close and
careful questioning by the trial court. Thus, it was precisely the function of voir
dire examination to expose actual bias or prejudice as revealed in questionnaire
responses. Respondent fails to appreciate that the failure of the trial court to
respond appropriately to the jury questionnaires or conduct meaningful voir dire
created the very real risk that one or more jurors based the determination of
appellant’s guilt and appropriate penalty, not on the evidence at trial, but on

improper motives proscribed by law.

10



Even under the deferential abuse of discretion standard, the trial court’s
conduct of general voir dire was sub par and not even minimally adequate to
insure appellant a fair and impartial trial. Deference is conferred where the trial
court actually engaged in a process which was calculated to elicit evidence of
impermissible or other substantial impairment in a juror’s ability to abide by his or
her oath. Such proceedings would indeed generate evidence or information to
which the reviewing court might well defer. Given expanded discretion under
Code of Civil Procedure section 223, the trial court had a greater responsibility yet
failed to undertake probing and searching voir dire to secure appellant’s
fundamental state and federal right to an impartial jury. (/n re Hitchings (1993) 6
Cal.4th 97, 110.)

The long line of United States Supreme Court opinions which set out
the principles and procedures to be used in the selection of an unbiased jury
in capital cases all contemplated actual voir dire of potential jurors by the
trial court. (See Gray v. Mississippi (1987) 481 U.S. 648, 651-657; Ross v.
Oklahoma (1988) 487 U.S. 81, 83; Patton v. Yount (1984) 467 U.S. 1025, 1027;
Boulden v. Holman (1969) 394 U.S. 478, 482-483; Irvin v. Dowd (1959) 359 U.S.
394, 397; Reynolds v. United States (1879) 98 U.S. 145, 156-157.) There is no
suggestion, direct or indirect, in any of these cases, that written questionnaire
responses alone, as suggested by respondent, could ever substitute for actual voir
dire conducted by the trial court. On the contrary, court opinions have

consistently emphasized the importance of the prospective jurors’ physical

11



presence in court for questioning so that the trial court can observe them and probe
for bias and prejudice.

The rule of deference is predicated on assumptions that judicial
determinations as to juror qualifications are made only after personal questioning
of the venire through voir dire. (See, e.g., People v. San Nicolas (2004) 34 Cal.4th
614, 634 [trial court considered questionnaire and asked follow-up questions in
voir dire that covered the range of issues necessary to establish bias]; People v.
Ghent (1987) 43 Cal.3d 739, 768; People v. Fields (1983) 35 Cal.3d 329, 354-355;
People v. Eudy (1938) 12 Cal.2d 41, 44-45; People v. Craig (1925) 196 Cal. 19,
25-26 [trial court’s “position” is superior to that of reviewing court whose
examination is limited to record].)

As emphasized by the United States Supreme Court, without an adequate
voir dire the trial judge’s responsibility to remove prospective jurors who will not
be able impartially to follow the court’s instructions and evaluate the evidence
cannot be fulfilled. (Morgan v. Illinois, supra, 504 U.S. at pp. 729-730.) By
failing to conduct any meaningful general voir dire of the seated jurors in this
case, the trial court’s conduct of voir dire was inadequate under Code of Civil
Procedure section 223 and violated the state and federal Constitutions.

The trial court’s voir dire procedure used in appellant’s case was out of line
with well-established opinions and principles. The procedure adopted and
followed by the trial court was inadequate and constitutionally deficient, because it

did not sufficiently permit the exploration of potential bias and prejudice
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manifested in questionnaire responses. Appellant enjoyed the fundamental right to
unbiased and unprejudiced jurors. (Gentile v. State Bar of Nevada (1991) 501 U.S.
1030, 1075 [“Few, if any, interests under the Constitution are more fundamental
than the right to a fair trial by ‘impartial jurors.””].) It was the responsibility of the
court to insure that this guarantee not be reduced to a hollow form of words.
(People v. Wheeler (1978) 22 Cal.3d 258, 272.)

At the same time, the trial court’s conduct and oversight of general voir dire
also violated appellant’s fundamental rights to a fair trial, a fair and impartial jury,
due process, equal protection of the laws, and to a reliable determination of guilt
(and penalty) as guaranteed by the Fifth, Sixth, Eighth, and Fourteenth
Amendments to the United States Constitution. As observed by the United States
Supreme Court, “[t]Jendencies, not matter how slight, toward the selection of jurors
by any method other than a process which will insure a trial by a representative
group “undermine processes, weaken the institution of jury trial, and should be
“sturdily resisted.” (Glasser v. United States (1942) 315 U.S. 60, 86.) If not
prejudicial per se as to the determination of guilt, the constitutional juror selection
violations during general voir dire, including, most notably, the trial court’s abject
failure to participate in juror questioning or elucidate questionnaire responses,

were not harmless beyond a reasonable doubt.
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I
THE TRIAL COURT ERRED AND ABUSED ITS DISCRETION IN
ADMITTING EVIDENCE OF PRIOR CRIMES; THE ERROR ALSO
VIOLATED APPELLANT’S RIGHTS TO A FAIR TRIAL, TO PRESENT
A DEFENSE, AND DUE PROCESS GUARANTEED BY THE FIFTH,
SIXTH, AND FOURTEENTH AMENDMENTS, AND RENDERED
THE GUILT AND PENALTY DETERMINATIONS UNRELIABLE

IN VIOLATION OF THE EIGHTH AMENDMENT TO THE UNITED
STATES CONSTITUTION

A. The Prior 1972 and 1982 Crimes Were Fundamentally
Dissimilar to the Instant Offense

Respondent asserts that the prior offenses (involving Johnnie Clark in Idaho
and Cindy Makris in Apple Valley) and the current offense were “similar in
several respects.” (RB 40.) Respondent offers that all three crimes occurred at the
same time of day between mid-morning and early afternoon; all occurred in a
business office; all three victims were women working alone in an office; in each
case, appellant made two visits to the offices; appellant gave “phony stories” about
his reason for being there; appellant robbed his women victims of items from their
purses; and the women were moved into a back room. (RB 41.)

With respect to the 1982 robbery and attack of Cindy Makris and the
current crime, respondent offers that additional similarities were present. Foster
told Makris to take off her clothes; in the present case, Johnson’s shoe was found
on the desk. In both cases a knife was used during a struggle. In both cases,
Makris and Johnson were punched in the face. Makris was stabbed in the face;

Johnson was stabbed in the neck. The Makris and Johnson assaults occurred in a
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small rural area of Apple Valley less than a mile from each other. Makris was
robbed and attacked shortly after appellant was released on parole in Idaho;
Johnson was attacked a short time after being released in California from parole
for the Makris crime. (RB 41.) Based on these similarities, respondent urges that
they supported an inference that appellant harbored the same intent on all three
occasions -- “an intent to burgle, rob, and kill.” (RB 41.) Respondent further
contends that the similarities between the three incidents also supported an
inference that appellant was acting pursuant to a common plan or design to rob
and murder [h]is victims.” (RB 42.) Although respondent also concedes that there
were dissimilarities between the three crimes, the common features among them,
in respondent’s view, were sufficient to support the admission of the prior crimes
evidence to prove either identity, intent, or common scheme or plan. (See RB 42.)

Evidence Code section 1101, subdivision (b), permits the admission of
other or prior crimes evidence against a defendant when relevant to prove some
fact, such as motive, intent, or identity, other than his or her disposition to commit
such an act. Subdivision (a) of section 1101 prohibits the admission of such
evidence for the purpose of showing the defendant’s bad character or criminal
propensity. It recognizes, however, that there are facts other than criminal
propensity to which other or prior crimes evidence may be relevant. (People v.
Ewoldt (1994) 7 Cal.4th 380, 393.)

In respect to identity, this Court held in People v. Ewoldt, supra, 7 Cal.4th

at p. 403, that the greatest degree of similarity is required for evidence of prior
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crimes or misconduct to be relevant to prove identity. The prior crimes and the
charged crimes must share common features that are sufficiently distinctive so as
to support the inference that the same person committed both acts. “The pattern
and characteristics of the crimes must be so unusual and distinctive as to be like a
signature.” (Id.; see also People v. Gray (2005) 37 Cal.4th 168, 203.)

A lesser degree of similarity is required to establish relevance on the issue
of common design or plan than is required to establish identity. (People v. Ewold:,
supra, 7 Cal.4th at p. 402.) The common features must indicate the existence of a
plan rather than a series of similar spontaneous acts, but the plan thus revealed
need not be distinctive or unusual.” (/d. at p. 403.)

The least degree of similarity is required to establish relevance on the issue
of intent. (People v. Ewoldt, supra, 7 Cal.4th at p. 402.) For this purpose, the
other or prior crimes need only be “sufficiently similar” to the charged offenses to
support the inference that the defendant “probably harbor[ed] the same intent in
each instance.” (/bid.) This Court has long recognized “that if a person acts
similarly in similar situations, he probably harbors the same intent in each
instance” and that such prior conduct may be relevant circumstantial evidence of
the actor’s most recent intent. The intent to be drawn is not that the actor is
disposed to commit such acts; instead, the inference to be drawn is that, in light of
the first evidence, the actor, at the time of the subsequent event, must have had the
intent attributed to him by the prosecution. (People v. Gallego (1990) 52 Cal.3d

115, 171.)
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Here, in light of the characteristics and circumstances of the prior and
current crimes, the conclusion is inescapable that the trial court abused its
discretion. Contrary to the trial court’s ruling and respondent’s assertions, the
three incidents were insufficiently similar to support an inference that appellant
necessarily committed all of them, harbored the same intent in each, and acted
pursuant to a common plan or design. Moreover, because appellant intended
primarily to rape the 1972 and 1982 victims, the jury could not legitimately infer
that he harbored a different intent with regard to Gayle Johnson or intended -- not
a sex crime -- but to rob her of money or property as the People argued below.

Respondent repeatedly presumes appellant’s identity while arguing
common scheme or plan. (See RB 41-43.) In Hassoldt v. Pacific Media Group,
Inc. (2000) 84 Cal.App.4th 153, 166, the Court of Appeal interpreted Ewoldt to
mean that where the identity of the actor is in dispute and the prior misconduct
fails to satisfy the stringent “so unusual and distinctive as to be like a signature”
standard enunciated in Ewoldt, that prior conduct is not admissible on such issues
as intent, motive or lack of mistake or accident -- all of which issues presume the
identity of the actor is known. “Indeed, it would make no sense to admit evidence
of prior acts on the issue of intent, motive or lack of mistake or accident where the
identity of the actor is not yet determined. Stated otherwise, it would not be
relevant to inquire into the issues of intent or motive until it is established the
defendant is the person or entity whose motive or intent is at issue.” (Id.)

In any event, both the 1972 Clark and 1982 Makris crimes were
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fundamentally dissimilar to Johnson’s murder. While the former crimes were
indisputably committed for the purpose of sexual gratification, the Johnson killing
had a different purpose. Respondent appears to overlooks that the prosecution
alleged burglary and robbery as the motive for the Johnson killing, not sex. As to
identity, the prior 1972 and 1982 crimes did not share common features with the
Johnson killing that were sufficiently distinctive so as to support the inference that
appellant necessarily committed both the prior and current crimes.

Respondent is correct in noting that the victims in all three cases were
women. (RB 40-41.) Despite that similarity, the pattern and characteristics of the
crimes were not unusual or distinctive as to be like a signature pointing only to
appellant as the likely perpetrator. In the 1972 and 1982 incidents, appellant was
motivated primarily to rape or sexually assault the victims; in the current case,
there was no evidence that he harbored a similar motive, plan, or design, and none
was alleged.®> In the 1972 and 1982 incidents, appellant made repeated visits on
the same day. Here, appellant legitimately entered the church once, days before
the killing. There was no evidence that appellant visited the church on any other
occasion, had ever entered the church office, or had previously met the victim as

he had the victims of the 1972 and 1982 crimes.

?/ In later arguing the sufficiency of the evidence as to burglary (Argument XI,
supra), respondent argues that the facts and circumstances supported the inference
that appellant entered the church with the intent to steal either from either the
church or Johnson. (See RB 92.) Respondent’s assertions as to appellant’s motive
and intent in respect to Argument XI thus undermine its argument here that
appellant’s prior crimes were similar in motive and intent to the charged crime
within the meaning of Evidence Code section 1101, subdivision (b).
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Respondent offers only speculation in respect to the shoe found on the
office desk near where Johnson was killed. (RB 41.) The fact that a shoe was
found on a desk at the scene of the murder was hardly similar to the prior crimes
where the victims were either forced or ordered to disrobe. Respondent also
ignores that after the killing in the current case paramedics removed some of the
victim’s clothing. Thus, the location of Johnson’s sﬁoe on top of a desk did not
necessarily signify that it had been removed before the killing.

Unlike the prior 1972 and 1982 crimes, there was absolutely no evidence of
a sexual motive or intent in the current case other then innuendos repeatedly made
by the prosecutor during trial. The victim was not unclothed; her clothing had not
been disturbed or removed. There was no physical evidence inside the church to
suggest that a sexual assault had been intended or that the victim had been
sexually attacked before or after death.

Respondent fails to consider that unlike the current case, identity was not
an issue in both the 1972 and 1982 crimes. Appellant pleaded guilty to the 1972
Clark rape in Idaho; he admitted culpability. Appellant was identified by both
victims of the 1972 and 1982 crimes. Appellant made no effort before or during
the prior 1972 and 1982 crimes to conceal his identity from the victims. In the
current case in contrast, the perpetrator was not personally identified by any
witness. Unlike the 1972 and 1982 crimes, considerable efforts were made after
the killing in this case to destroy blood evidence and preclude the possibility of

identification.
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Unlike the current crime, the prior 1972 and 1982 offenses were primarily
sexual in nature. The circumstances of those crimes thus did not display the same
highly distinctive features with the current incident so that evidence of the prior
crimes had substantial probative value on the issues of identity, common plan or
design, or intent in the current case. That each victim was female was not a highly
distinctive common mark. Since there was no sexual motive shown or alleged in
the current case, the gender of the victim was purely coincidental. Other than
speculation and innuendo, the absence of evidence of sexual purpose or intent in
the current case precluded any inference of identity based on appellant’s prior
crimes.

As to intent, motive, or common scheme or plan, the prior 1972 and 1982
crimes did not constitute or amount to a distinctive pattern or signature. The prior
crimes were sexually motivated. In the present case, there was no evidence of a
similar motive or intent. In the prior crimes, appellant used a similar ruse to gain
the confidence of his victims and put them at ease to gain advantage over them
before committing or attempting to commit sex crimes. Here, other than the fact
that appellant had previously visited the church and requested a prayer treatment
on his mother’s behalf, there was no evidence of a ruse or an unusual or distinctive
pattern similar to the prior crimes. There was no evidence to show that appellant
even knew the victim. There was only evidence that he previously saw and met
with the Rev. Plate. Consequently, under both the higher standard to show

identity and the lesser standard to show other common features, the evidence of
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appellant’s prior crimes should not have been admitted under Evidence Code
section 1101. (People v. Ewoldt, supra, 7 Cal.4th at 402-403.)

B. The Evidence Should Have Been Excluded Under

Evidence Code Section 352

Even assuming the Court finds the requisite relevancy, the analysis is not
complete. Admission of the prior crimes evidence was also improper if its
probative value was outweighed its inherent prejudicial effect. Evidence that is
admissible pursuant to Evidence Code section 1101, subdivision (b) to establish
some fact other than criminal disposition is excludable if the admission of the
evidence would “create substantial danger of undue prejudice, of confusing the
issues, or of misleading the jury.” (Evid. Code § 352; People v. Ewoldt, supra, 7
Cal.4th at p. 404.) In this context, prejudice refers to “evidence that uniquely
tends to evoke an emotional bias against a party as an individual, while having
only slight probative value with regard to the issues.” (People v. Scheid (1997) 16
Cal.4th 1, 19.) Evidence is “substantially more prejudicial than probative [under
section 352] if . . . it poses an intolerable ‘risk to the fairness of the proceedings or
the reliability of the outcome.’” (People v. Waidla (2000) 22 Cal.4th 690, 724.)

Respondent offers that the trial court properly exercised its discretion in
admitting evidence of appellant’s prior crimes under Evidence Code section 352.
(RB 44.) While asserting that the probative value of the prior crimes evidence was
strong, respondent at the same time minimizes its prejudicial impact, since “the

evidence of [appellant’s] prior crimes was not stronger or more inflammatory than
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the evidence relating directly to the current offenses.” (RB 45.)

Respondent overlooks that evidence of prior crimes is commonly viewed as
inherently prejudicial. (See People v. Carpenter (1997) 15 Cal.4th 312, 380;
People v. Ewoldlt, supra, 7 Cal.4th at p. 404.) The prejudice generally arises from
the danger that the jury, relying on the prior crime, will impermissibly infer that
the defendant is a person of bad character with a propensity to commit crimes.
(See Evid. Code § 1101, subd. (a).) Here, the evidence of appellant’s prior crimes
apprised the jury that appellant had been previously convicted and sentenced to
lengthy terms of imprisonment after the 1972 and 1982 crimes. Once the jury
heard that evidence and learned that he had committed prior sex crimes -- that he
had been convicted and paroled -- the outcome of this trial was certain (despite the
court’s instructions and counsel’s argument). (See United States v. Burkhart (10th

Cir. 1972) 458 F.2d 210, 204 [once prior convictions are introduced, the trial is,
for all practical purposes, completed and the guilty outcome follows as a mere
formality].) This is especially true here. Given the highly inflammatory nature of
appellant’s prior sex crimes (see People v. Thompson (1980) 27 Cal.3d 303, 318;
People v. Ewoldt, supra, 7 Cal.4th at p. 404), the evidence should have been
excluded.

C. Richard Nestor’s Testimony Was Inadmissible

and Prejudicial
The prosecution represented in its in limine motion that evidence of the

prior Makris 1982 crime would be limited and would be proved through the
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testimony of a single witness and by a certified copy of the judgment of
conviction. (1 Supp A CT 140.) At trial, however, the prosecutor commenced his
case-in-chief by discussing the details of appellant’s flight from the scene of 1982
crime and his efforts to avoid apprehension, not the details of the crime itself
about which Makris would testify. (See 7 RT 1752-1755.) In opening argument,
the prosecutor’s discussion of the details of the 1982 crime to be recounted by
Cindy Makris covers two pages of reporter’s transcript. The prosecutor’s
discussion of details of appellant’s flight and efforts to escape or avoid
apprehension covers three pages of reporter’s transcript. (See 7 RT 1752-1755.)

In his presentation of witnesses, the prosecutor started with Richard Nestor.
Appellant objected to Nestor’s testimony on the grounds that it went beyond the
scope of the court’s ruling on the prosecutor’s in limine motion and violated the
proscriptions of Evidence Code section 352. (7 RT 1828-1829.) The prosecutor
argued that Nestor’s testimony “was necessary to identify” appellant “as Cindy
Makris’ attacker” even though he previously represented that Makris alone would
be testifying and even though appellant had been convicted of that crime as the
documentation would show. Without discussing or ruling on the Evidence Code
section 352 grounds, the trial court overruled appellant’s objections and permitted
Nestor’s testimony. (7 RT 1830.)

Respondent now asserts that appellant’s escape after his attack on Makris in
1982 was admissible specifically to show his consciousness of guilt and generally

as prior crimes evidence. (RB 43.) Respondent further offers that Nestor’s
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testimony was not prejudicial, since “the evidence in the present case was so
overwhelming that any inferences drawn from Nestor’s testimony necessarily
paled in comparison.” (RB 43.) Respondent is wrong on all points.

Respondent ignores that only in limited circumstances may facts underlying
a prior conviction be introduced into evidence. (People v. Stanley (1995) 10
Cal.4th 764, 818-819; People v. Cain (1995) 10 Cal.4th 1, 70-71.)

Here, identity was the principal issue in this case. Appellant’s identity as
the perpetrator and his guilt in the prior 1982 Makris crime was established by
prison and court records. Makris in her testimony identified appellant as her
attacker. None of the other elements of charged murder, burglary, or robbery at
issue in this case was established by inferences to be drawn from appellant’s
efforts to flee from the scene of the 1982 Makris incident as recounted by Nestor.
Nestor’s testimony did not serve to establish any relationship between the prior
1982 Makris crime and the current charged crimes. Vehicular flight or escape
from the 1982 Makris crime was a unique incident; appellant did not engage in
similar or comparable conduct during the earlier 1972 Clark. Consciousness of
guilt, as now asserted by respondent (RB 43), served no purpose and proved
nothing. The evidence or details of appellant’s flight in 1982 thus had nothing in
common with the current charged crimes or any other prior act or crimes.

At the same time, Nestor’s testimony was highly prejudicial to appellant as
to both guilt and penalty. Nestor’s testimony did not support any inferences

relevant to the elements of the charged crimes or key issues, such as identity or
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intent, that had to be proved. Nestor’s testimony, however, portrayed appellant as
a bad or evil person. Nestor’s testimony helped secure appellant’s murder
conviction and affected both the jury’s verdicts in this case and the penalty
imposed. Consequently, Nestor’s evidence cannot be deemed harmless.

The evidence of appellant’s prior crimes created a “vicious circle” in this
case (see People v. Albertson (1944) 23 Cal.2d 550, 581), where proof of the
crime charged was intermingled with prior crimes in such manner that the jury
necessarily concluded that because of the former appellant must necessarily
committed the crimes charged. (/d. at pp. 580-581.) Ineluctably, appellant’s jury
was unduly swayed by evidence of his prior 1972 and 1982 crimes.

D. The Evidence Was Not Harmless Beyond a Reasonable

Doubt; Even Under The Watson Standard, the Evidence
Was Prejudicial

In its standard fall-back position, respondent finally asserts that any error in
admitting the 1972 and 1982 prior crimes evidence, including Nestor’s testimony
as to the Makris incident, was harmless under the state miscarriage of justice
standard set forth in People v. Watson (1956) 46 Cal.2d 818, 835-836.) Although
arguing the applicability of Watson, respondent also asserts the alleged errors were
not prejudicial even under the federal harmless beyond a reasonable doubt
standard enunciated in Chapman v. California, supra, 386 U.S. at p. 24. (See RB
47.)

Under both standards, appellant was prejudiced. The admission of the prior
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crimes evidence undermined appellant’s constitutional rights to due process, fair
trial, and reliable determination of guilt and penalty. Hence, the proper standard
of review is the stricter beyond-a-reasonable-doubt standard reserved for errors of
constitutional dimension (Chapman v. California, su;;ra, 386 U.S. at p. 24), not
the harmless error standard announced in People v. Watson, supra, 46 Cal.2d at p.
836.

Evidence of appellant’s prior crimes essentially told the jury appellant had
been convicted of serious and inflammatory crimes in the past, sentenced to prison
(indeed, even life in prison), yet had still been released. Respondent overlooks
that the prosecutor devoted over 20 pages of trial transcript during closing
argument to the details of appellant’s prior crimes. (See People v. Powell (1967)
67 Cal.2d 32, 55-57 [prosecutor’s reliance on evidence during closing argument as
strong indication of how crucial the prosecutor and so presumably the jury treated
the evidence].) Once the jury learned -- and was repeatedly reminded by the
prosecutor -- that appellant had been convicted of violent sexual crimes involving
women in the past and had been released despite a life sentence, the outcome of
this trial was not in doubt. (See People v. Thompson, supra, 27 Cal.3d atp. 317 &
fn. 18; People v. Bean (1988) 46 Cal.3d 919, 938.) In light of the prior crimes
evidence, no jury would ever return a verdict partially or totally absolving
appellant of the crimes charged, however weak the other evidence of his guilt.

Moreover, the evidence of appellant’s prior crimes was not of modest

duration as in People v. McDermott (2002) 28 Cal.4th 946, 999. Nor, as
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respondent asserts (RB 47), was the potential prejudicial impact of the evidence
limited by the jury instructions as in People v. Lewis (2001) 25 Cal.4th 610.
Unlike Lewis, where the trial court limited the potential prejudicial impact of prior
uncharged crimes evidence by instructing the jury in the language of CALJIC No.
2.50, here the court, although giving the same general limiting instruction, referred
only to the prior crimes again Clark and Makris (and implicitly their testimony
alone), not to Nestor’s testimony about other, uncharged crimes. (See also People
v. Gibson (1976) 56 Cal.App.3d 119, 1229-130 [“essence of sophistry and lack of
realism to think that an instruction or admonition to a jury to limit its consideration
of highly prejudicial evidence to its limited relevant purpose can have any realistic
effect.”].) While the trial court also gave CALJIC No. 2.50.1, that instruction also
referred to the crimes committed against Makris and Clark and failed to mention
or include the testimony given by Nestor about other prior uncharged acts or
crimes or limit the use or consideration by the jury of that testimony in any way.
Even with cautionary instructions, the jury was not able to compartmentalize the
use of the inflammatory prior crimes evidence, leading to an unreliable verdict in
this case.

Respondent asserts the error, if any, had to be harmless because the
evidence of appellant’s guilt was overwhelming. (RB 47.) The prejudicial effect
of the prior crimes evidence in this case, however, cannot be underestimated.
Respondent fails to consider that the prosecution’s case-in-chief was largely based

on circumstantial and indirect evidence. There were no eyewitnesses. The lead-
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off prior crimes evidence at best constituted tenuous, indirect evidence of guilt.
Appellant himself testified that he did not visit the church on the day the victim
was killed. The blood evidence was suspect by virtue of possible contamination
during collection and improper testing procedures. Cellmark Diagnostics failed to
engage in proper, independent proficiency testing, undermining the strength or
reliability of the blood and DNA evidence on which the prosecution heavily relied.

The other crimes testimony by Johnnie Clark and Cindy Makris did not tie
appellant directly to the charged crimes. Nestor’s testimony had marginal or no
probative value in proving any of the essential elements or key issues of the
charged crimes. By any measure, Nestor’s testimony thus helped to secure
appellant’s convictions and affected both the jury’s verdicts in this case and the
penalty imposed. The prosecutor devoted far more time during the guilt trial to
appellant’s flight after the 1982 Makris incident, as recounted by Nestor, than he
did to the testimony of Makris herself.

Under these circumstances, the evidence of appellant’s prior crimes cannot
be deemed harmless beyond a reasonable doubt pursuant to Chapman v.
California, supra. The other crimes evidence introduced the prosecution’s case
and was repeatedly invoked by the prosecutor from the beginning of the guilt
phase to rendition of the verdicts. Because of the uniquely harmful aspects of this
type of evidence, it has been held that overemphasis of the evidence can constitute
reversible error even when the evidence has been admitted for a proper purpose.

(United States v. Vargas (7th Cir. 1978) 583 F.2d 380, 387.) Given the emphasis
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assigned to it by the prosecutor, the evidence of appellant’s prior crimes
undoubtedly helped secure appellant’s convictions and likely affected the jury’s
verdicts. Consequently, for these and the other reasons discussed above and in
appellant’s opening brief, even under the lesser standard of People v. Watson,

supra, the error cannot be deemed harmless.
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I
BY EXPANDING THE NATURE AND SCOPE OF CROSS-
EXAMINATION TO INCLUDE DETAILS OF PRIOR CONVICTIONS
AFTER APPELLANT TESTIFIED, THE TRIAL COURT ERRONEOUSLY
MISLED AND INDUCED APPELLANT TO WAIVE HIS PRIVILEGE
AGAINST SELF-INCRIMINATION, DENIED APPELLANT HIS RIGHTS
TO A FAIR TRIAL AND DUE PROCESS OF LAW GUARANTEED BY
THE FIFTH, SIXTH, AND FOURTEENTH AMENDMENTS TO THE
UNITED STATES CONSTITUTION, AND FURTHER RENDERED THE
GUILT AND PENALTY DETERMINATIONS UNRELIABLE IN
VIOLATION OF THE EIGHTH AND FOURTEENTH AMENDMENTS
TO THE UNITED STATES CONSTITUTION

Respondent states that appellant claims the trial court “induced him into
pleading guilty by expanding the scope of the permissible cross-examination after
he took the stand and testified.” (RB 58.) Respondent is confused. Appellant did
not plead guilty.

Respondent conflates what occurred at trial during the colloquy between
the court and counsel before appellant testified with the court’s rulings after
appellant commenced his testimony and after he had already waived his privilege
against self-incrimination by testifying on this own behalf. Moreover, the trial
court’s statements to defense counsel and its rulings were not ambiguous as
respondent asserts. (RB 59.) Contrary to respondent’s assertions, defense counsel
elicited from the court a specific and unequivocal statement or ruling as to the
permissible scope of appellant’s cross-examination.

Before appellant testified and waived his privilege against self-

incrimination, defense counsel sought to define the scope of permissible
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impeachment with prior convictions. The trial court indicated that underlying
details or evidence of the crimes would not be admissible, just the facts of
conviction. It was here that the trial court first induced appellant to testify and
waive his privilege against self-incrimination. The key portions of the colloquy

between defense counsel and the court went as follows:

MR. CRAIG [Defense counsel]: * * *

Now, the rules are you can be asked, if you're a
witness, whether you’ve been convicted of this offense
and that’s it. You can’t go into evidence on it. It’s just
the fact of the conviction.

THE COURT: Right.

(12RT 3163.)

Clearly, the court responded directly and explicitly to defense counsel’s statement
as to the scope of cross-examination. The court’s reply was not ambiguous as
respondent claims.

Subsequently, the trial court again ruled that appellant’s credibility could be
impeached only with the two 1973 Idaho convictions, the 1973 Idaho escape
conviction, and the 1982 robbery and assault with intent to commit rape
convictions. (12 RT 3167-3168.) Once again, before appellant actually took the
stand, defense counsel clarified with the trial court its ruling that appellant would
be questioned only “if he’s convicted of a felony and what that felony was, and

that’s it. There’s no details, no relitigation or anything like that.” (12 RT 3170.)
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The trial court did not controvert or disagree with counsel’s statements. Thus,
contrary to respondent’s assertions, the prosecutor was alerted and fully informed
“as to how little or how much detail of the prior crimes he could ask [appellant)
about.” (RB 59.) The scope of appellant’s cross-examination had been limited.
The prosecutor was fully aware of the limitations.

Respondent’s reliance on People v. Mason (1991) 52 Cal.3d 909, 939, fn. 7
is misplaced. (See RB 59-60.) Once again, respondent offers that the trial court’s
comment was ambiguous at best and did not constitute a ruling on which appellant
should have relied. If deemed a ruling, respondent alternatively urges that it was
nevertheless insufficient for purposes of limiting the scope of cross-examination.

The trial court’s ruling was not ambiguous. The court explicitly agreed,
and thereby ruled, in responding to defense counsel’s clear statement articulating
the scope or extent to which appellant could be questioned as to his prior
convictions. Nevertheless, as in Mason, even if the trial court’s ruling were
implicit, the parties proceeded with appellant’s testimony as if the court had
explicitly defined the scope of appellant direct and cross-examination.

Respondent ignores that appellant specifically relied on the trial court’s
clarification and ruling (whether explicit or implicit) as to the scope of direct and
cross-examination. At the commencement of his testimony, appellant
acknowledged that he had been convicted of two counts of rape in Idaho in 1973,
escape from an Idaho prison in 1973, and robbery and assault with intent to

commit rape in 1982 in San Bernardino County. (12 RT 3174.) While not going
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into details in conformity with his understanding of the trial court’s ruling,
appellant nevertheless was explicit and unequivocal in acknowledging those prior
convictions. (12 RT 3174.)

The ground rules changed only when appellant was about to complete his
direct examination -- after he had been induced by the trial court to waive his
privilege against self-incrimination and testify on his own behalf. Fully aware that
the details of appellant’s prior crimes had been placed off limits by the trial court
before appellant testified, the prosecutor sought permission to expand the scope of
appellant’s cross-examination to include previously prohibited details. (12 RT
3220.)

In response, defense counsel strenuously argued that appellant admitted the
prior crimes during his direct examination, that specific evidence of the underlying
prior crimes would be extremely prejudicial, that further cross-examination about
the details would exceed the scope of direct examination, that the evidence would
not be relevant, and such expansion would contravene the court’s prior ruling
precluding examination about details of the prior crimes. (12 RT 3220-3221,
3230.) Nonetheless, over appellant’s repeated objections, the court revoked its
prior ruling (on which appellant had relied in deciding whether or not to testify
and to waive his privilege against self-incrimination) and held that since appellant
denied the current charged crimes, he could additionally be cross-examined
extensively about the details of his prior convictions. (12 RT 3221, 3230; see also

13 RT 3361, 3233.)
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As discussed in the opening brief, the prosecutor then repeatedly
questioned appellant about details of the 1972 rape and robbery of Johnnie Clark
in Idaho, appellant’s 1973 escape, and his 1982 assault on Cindy Makris in
Victorville-Apple Valley. (AOB 115-118.) The prosecutor devoted more than /50
pages of trial transcript to his cross-examination of appellant about the details of
these prior crimes. (See 13 RT 3234-3380.)

Respondent primarily focuses on and discusses the permissible scope of
cross-examination generally. Respondent thus both evades and avoids the specific
issue raised by appellant. (See RB 56-59.) Appellant acknowledges that when a
defendant voluntarily testifies, the prosecutor may amplify his testimony by
inquiring into the facts and circumstances surrounding his assertions, or by
introducing evidence through cross-examination which explains or refutes his
statements or the inferences which may necessarily be drawn from them. (People
v. Cooper (1991) 53 Cal.3d 771, 822.) The issue raised by appellant, though, is
different. Here, appellant sought and obtained from the trial court a ruling
defining and limiting the scope of cross-examination in respect to his prior
convictions and crimes on which his decision to testify was predicated.
Respondent ignores that the trial court’s ruling thus constituted the basis
of appellant’s decision to testify on his own behalf and induced him to waive his
fundamental Fifth Amendment privilege.

Respondent completely ignores the issue of waiver. As with other

fundamental constitutional rights, appellant’s waiver of his privilege against self-

34



incrimination was invalid unless it was knowing and intelligent, (that is, made
with a full awareness both of the nature of the right being abandoned and the
consequences of the decision to abandon it), as well as voluntary in the sense that
it was the product of a free and deliberate choice rather than intimidation,
coercion, or deception. (See People v. Collins (2001) 26 Cal.4th 297, 305;
Colorado v. Spring (1987) 479 U.S. 564, 573 [requirement of knowing, intelligent,
and voluntary waiver of the Fifth Amendment privilege against self-
incrimination].) Here, the record reveals that appellant’s decision to waive his
privilege against self-incrimination could not have been knowing, intelligent, and
voluntary, since it was predicated on a ruling that the trial court promptly revoked
after appellant surrendered his constitutional privilege and testified according to
the terms of the court’s original ruling.

By focusing on the permissible scope of cross-examination generally,
respondent fails to respond to appellant’s claims that the trial court erred by
expanding the nature and scope of cross-examination without adequate or
sufficient notice in violation of appellant’s due process, fair trial, and trial by jury
rights under the Fifth, Sixth, and Fourteenth Amendments to the United States
Constitution. Because appellant was not adequately notified by the trial court
before he waived his privilege against self-incrimination that its ruling might be
fundamentally changed or revoked once he waived his privilege against self-
incrimination and testified, the trial court violated the heightened procedural and

substantive due process notice requirements in a capital case (Beck v. Alabama
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(1980) 447 U.S. 625, 637-638) and rendered appellant’s trial fundamentally unfair
contrary to the Fifth and Fourteenth Amendments to the United States
Constitution. (Cooper v. Sowders (6th Cir. 1988) 837 F.2d 284, 288.)

Appellant was not told before testifying that he would be subjecting himself
to lengthy and detailed cross-examination of a sort neither contemplated by nor
within the scope of the trial court’s initial ruling. The trial court should not have
induced appellant to waive his privilege against self-incrimination and then revoke
that ruling after appellant waived his Fifth Amendment privilege and subjected
himself to cross-examination at variance in purpose and scope with the trial
court’s initial ruling. By revoking its ruling after appellant waived his Fifth
Amendment privilege, the trial court permitted the prosecutor, without
constitutionally adequate notice, to surprise appellant through cross-examination
beyond the scope of his direct testimony and about Iargely collateral matters that
the court itself previously precluded. Appellant was not adequately or properly
notified by the trial court of the nature, scope, or intent of its ruling on which
appellant directly and explicitly relied before agreeing to waive his privilege
against self-incrimination and subject himself to cross-examination to his ultimate
detriment. Appellant was not on notice that the trial court could arbitrarily
abandon its prior ruling, without any change in factual circumstances, and allow
the sort of far-ranging and prejudicial cross-examination uitimately permitted here.

Finally, respondent fails to address appellant’s claim that violation of his

privilege against self-incrimination and his rights to procedural and substantive
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due process and to a fair trial constituted fundamental structural defects that
rendered the entire trial unfair regardless of the evidence. (See People v. Flood
(1998) 18 Cal.4th 470, 489-490; People v. Wims (1995) 10 Cal.4th 293, 312-314.)
A harmless error standard, asserted by respondent (RB 60-61), does not apply.

The privilege against self-incrimination is obviously a basic and
fundamental protection (Sullivan v. Louisiana (1993) 508 U.S. 275, 281-282), the
violation of which constitutes a structural defect. (People v. Cahill (1993) 5
Cal.4th 479, 493 [some federal constitutional errors not subject to harmless error
analysis and require reversal notwithstanding the strength of the evidence].)
Moreover, even if the violations of appellant’s Fifth Amendment privilege against
self-incrimination and his Fourteenth Amendment rights to substantive and
procedural due process of law are not prejudicial per se, they are prejudicial under
the alternatively applicable standard of review. As respondent concedes (RB 61),
the standard of review (if the error is not otherwise prejudicial per se) is the
stricter beyond-a-reasonable-doubt standard reserved for errors of constitutional
dimension (Chapman v. California, supra, 386 U.S. at p. 24.

The testimony elicited during the prosecutor’s cross-examination was
extremely inflammatory. The purpose and impact of the prosecutor’s cross-
examination were not simply to impeach appellant’s credibility or aid in
establishing any of the elements of the charged crimes, identity, or motive, but
primarily to prejudice the jury’s consideration of punishment during the guilt

phase and skew the jury’s deliberations -- both as to guilt and penalty -- in support
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of a death verdict. On learning inflammatory and irrelevant details of the prior
crimes from appellant himself during cross-examination, the jury could only
conclude that appellant had been deceptive on direct examination and had escaped
deserved punishment following his prior crimes. (See People v. Ewoldt, supra, 7
Cal.4th at pp. 402-403.)

As previously noted, the prosecutor devoted more than 150 pages of trial
transcript to his “impeachment” cross-examination of appellant. Largely
irrelevant to disputed issues or elements of the charges crimes, appellant’s
testimony did little more than show that he was a convicted sex offender who
attacked women and who largely managed to evade acceptance of responsibility or
severe punishment for those crimes. The prosecutor repeatedly elicited from
appellant details of the 1972 Clark rape in Idaho. The prosecutor elicited
testimony from appellant that he picked Clark because she was “sexually exciting”
to him. The prosecutor was even permitted, over appellant’s objections,
graphically to illustrate the prior rape by lying on the floor and simulating the rape
victim’s position. The prosecutor repeatedly was permitted to elicit extraneous
details of appellant’s arrest, his guilty plea, and even why appellant was testifying
that he had pleaded guilty to rape. Finally, although appellant admitted that he had
been convicted in 1982 of robbery and assault with intent to commit rape, the
prosecutor was permitted to elicit from appellant repeated denials that he attacked,
stabbed, robbed Makris, or tried to rape her, further inflaming the jury.

Respondent further ignores the prejudice by omitting any reference to the

38



prosecutor’s closing argument in which he devoted more than 20 pages to
appellant’s prior crimes. (See 14 RT 3622-3642.) Although there was no evidence
of a sexual assault or a sexual motive, the prosecutor repeatedly urged the jury to
consider the similarities between appellant’s prior sex crimes, citing in this regard
appellant’s testimony on cross-examination, in determining appellant’s guilt in this
case. Contrary to respondent’s assertions, the prosecutor’s cross-examination of
appellant and his use of that testimony during closing argument affected the jury’s
determination of guilt and helped skew the penalty determination toward death.
The prosecutor devoted far more time during the guilt trial to cross-examining
appellant about the details of his prior crimes than he did to virtually any other
witness. Consequently, the trial court’s error in permitting the prosecutor to cross-
examine appellant about the details of his prior sex crimes could not have been
harmless beyond a reasonable under the Chapman standard of review. (Chapman

v. California, supra, 386 U.S. at p. 24.)
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v
THIRD PARTY CONTACTS WITH JURORS DURING TRIAL TAINTED
THE JURY AND CREATED A PRESUMPTION OF PREJUDICE IN
VIOLATION OF APPELLANT’S RIGHTS TO A FAIR TRIAL, TRIAL
BY IMPARTIAL JURY, DUE PROCESS, AND TO A RELIABLE GUILT
AND PENALTY DETERMINATION GUARANTEED BY THE FIFTH,

SIXTH, EIGHTH, AND FOURTEENTH AMENDMENTS TO THE
UNITED STATES CONSTITUTION

Respondent asserts that appellant has waived any claim of error with
respect to third party contacts, particularly Juror No. 9 and Juror DeMaio.’
Initially, appellant points out that even waiver or, more appropriately, forfeiture by
counsel’s inaction does not preclude an appellate court from reaching the issue or
assignment of error raised. (People v. Williams (1998) 17 Cal.4th 148, 161; People
v. Demerdjian (2006) 144 Cal.App.4th 10, 13-14))

Contrary to respondent’s assertion that defense counsel did not express
“any concern the jurors had engaged in prejudicial misconduct” (RB 62), counsel
both expressed concern about the notes received by Juror No. 9 and requested an
inquiry. (13 RT 3298.) Respondent also overlooks as to Juror DeMaio that the

court itself on its own motion commenced an inquiry after being apprised by the

’/ Respondent concedes that it is not possible to determine Juror DeMaio’s juror
number. (RB 635, fn. 8.) Respondent ignores that, as a consequence, other portions
of the record cannot be reviewed for prejudice, because Juror DeMaio’s name
cannot be associated with his redacted juror number or correlated with other
information in the record, his juror questionnaire, or voir dire. For these reasons,
the trial court’s inquiry and Juror DeMaio’s responses cannot simply be dismissed
as harmless as respondent also urges (RB 68-68). (See Morgan v. lllinois, supra,
504 U.S. a